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STATEMENT OF PROCEDURAL HISTORY

Middlesex County Indictment No. 01910-10-92, filed October

22, 1992, charged defendant Donald A. Petties with five counts of

aggravated assault in the fourth degree, contrary to N.J.S.A.

2C:12-lb(4), by knowingly under circumstances manifesting extreme

indifference to the value of human life pointing a firearm at or

in the direction of Helen Petties (count one), Catherine Pearson

(count two), Cassandra Edwards (count three), Jasmine Edwards

(count four) and Alton Pearson (count five); two counts of

possession of firearms, a .22 caliber rifle and a .25 caliber

automatic handgun, with the purpose to use them unlawfully

against the person of another, contrary to N.J.S.A. 2C:39-4a

(counts six and seven); and possession of a weapon, a .25 caliber

automatic handgun, without a permit, contrary to N.J.S.A. 2C:39-

5b (count eight). (Pal-3).1

A trial of the matter was held before the Honorable Richard

F. Plechner, J.S.C., and a jury on August 24, 25, 26, 27 and 31,

1993. On August 26, 1993, at the close of the State's case-in-

chief, defendant's motion for judgments of acquittal on counts

one, six and seven were denied by the trial court. (4T43-20 to

1 M1T.. r e f e r s to the transcript dated August 24, 1993;
"2T" refers to the transcript dated August 25, 1993 (marked

"Trial");
113T" refers to the transcript dated August 25, 1993 (marked

"Trial Excerpt");
"4T" refers to the transcript dated August 26, 1993;
"5T" refers to the transcript dated August 27, 1993;
"6T" refers to the transcript dated August 31, 1993;
"7T" refers to the transcript dated November 12, 1993;
"Pa" refers to the State's appendix to its motion for leave

to appeal to this Court;
"Aa" refers to Amicus's appendix.



46-7). On August 31, 1993, the jury announced the following

verdict: defendant was guilty of all three weapons possession

offenses (counts six, seven and eight); defendant was not guilty

of aggravated assault and the lesser included offenses of simple

assault and harassment against Helen Petties (count one),

Cassandra Edwards (count three) and Jasmine Edwards (count four);

defendant was not guilty of aggravated assault against Catherine

Pearson (count two) and Alton Pearson (count five) but the jury

was unable to reach agreement on the lesser included offense of

simple assault against Catherine Pearson (count two) and Alton

Pearson (count five). Eleven jurors voted to convict defendant

of simple assault against both victims; one juror voted for

acquittal. The trial court declared hung verdicts on counts two

and five. (6T10-2 to 30-9).

On November 12, 1993, the trial court granted defendant's

motion for judgments of acquittal notwithstanding the guilty

verdicts on counts six and seven pursuant to R. 3:18-2 and

dismissed both counts. (7T9-1 to 11-11). On that same date,

Judge Plechner sentenced defendant on count eight to a

probationary term of three years, a $1,000 fine, a $50 Violent

Crimes Compensation Board penalty and a $75 Safe Neighborhood

Services Fund penalty. (7T19-11 to 20).

On November 29, 1993, the State filed an application for

leave to appeal with the Superior Court of New Jersey, Appellate

Division, pursuant to R. 2:3-l(b)(3). (Pa4-6). On December 28,

1993, an order denying the State's application was filed by the
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Honorable Warren Brody, P.J.A.D., the Honorable Edwin H. Stern,

J.A.D., and the Honorable John E. Keefe, J.A.D. (Pal2).

On or about January 27, 1994, the State sought leave to

appeal from the Appellate Division's order to this Court pursuant

to R. 2:3-l(a) which was granted on March 22, 1994. (Aal). On

July 14, 1994, the Attorney General filed a motion for leave to

appear amicus curiae in this matter. This Court granted the

Attorney General's request by order filed September 13, 1994, and

directed that Amicus's brief be filed within fourteen days of the

filing date of the order. (Aa2).



STATEMENT OF FACTS

On September 18, 1990, at approximately 5:30 p.m., defendant

Donald A. Petties drove his gray Mustang to 160 Lawrence Street,

New Brunswick, New Jersey, looking for Alton Pearson, who lived

there with his mother, Catherine Pearson. Defendant parked

across the street from the Pearson home, got out of his car,

knocked on the front door and asked Cassandra Edwards, Alton's

brother's girlfriend, if Alton lived there and if he were at

home. (3T3-18 to 25, 4-5 to 5-1, 5-10 to 7-17, 39-23 to 40-3,

52-24, 53-15 to 54-25). When defendant learned that Alton was

not there, he told Cassandra and Catherine that Alton was

"messing around" with defendant's wife and that he "wanted to get

to the bottom of everything." (3T7-18 to 23, 55-1 to 3).

Defendant said he would return later with his wife. (3T8-10 to

13, 56-1 to 2).

Defendant drove away; Catherine, Cassandra and her daughter

Jasmine also drove off to warn Alton that defendant was looking

for him. Unable to locate Alton, Catherine, Cassandra and

Jasmine returned to 160 Lawrence Street to find defendant and his

wife Helen Petties sitting in the Mustang which was now parked

directly in front of the Pearson house. (3T8-6 to 10-6, 10-1 to

4, 56-6 to 57-8).

Alton drove up in his car about 20 minutes later. When

Alton got out of his car, defendant got out of his Mustang. The

two men shook hands. Defendant then asked Alton if he knew his

wife, Helen, and accused him of being seen with her. Alton

- 4 -



replied, "That's my friend from eight years ago." (3T10-25 to

11-5, 44-5 to 25). Cassandra, Catherine, Jasmine and Alton were

but "inches" from defendant. (3T11-11 to 23). Both Cassandra

and Catherine heard defendant whisper into Alton's right ear that

Alton was "marked," adding "You're mine." (3T11-24 to 13-1, 35-6

to 7, 58-11). Alton replied, "Well, you're mine." (3T13-1, 58-

12 to 13).

Defendant returned to his car, opened up the door and pulled

out a handgun which he pointed straight at Alton's forehead for

two to three seconds at a distance of only ten feet.^ (3T13-6,

13-13 to 15, 46-9 to 47-5, 58-23 to 24). Cassandra also felt

threatened because she stood so close to Alton. (3T30-11 to 14).

Catherine jumped in front of the gun, begging defendant to spare

her son's life. (3T59-2 to 5, 75-7 to 14).

' Defendant then exchanged his handgun for a rifle which he

took out of a case from the back of his Mustang. Pointing the

rifle at his wife, defendant warned her that she had five seconds

to get into the car or he would "blow her up." Defendant then

waved the rifle at Cassandra, Catherine and Jasmine. (3T13-17 to

24, 14-4 to 14, 35-22 to 36-6, 39-5 to 9, 59-12 to 60-17).

At first Helen refused to enter the Mustang, despite

defendant's repeated orders to "get in the car." When Helen

2 Cassandra testified before the Grand Jury that
defendant told Alton, "If I wanted to kill you, I can kill you.
I'm not doing anything. I'm letting you know I want to know
everything that's going on." (3T30-1 to 6). She also told the
Grand Jury that the only person defendant threatened was Alton.
(3T30-11 to 14).
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finally complied with her husband's demand, she and defendant

drove off and Cassandra went inside the house and called the

police. (3T14-16 to 15-1).

Office Anthony Previte of the New Brunswick Police

Department was on patrol in a marked unit when he received the

radio dispatch giving a description of defendant's Mustang and

license plate number FAY 81H. (2T21-3 to 5, 21-16 to 24-10). He

and his partner responded to 160 Lawrence Street to find

Cassandra and Catherine outside, both "visibly shaken and

frightened. We spent a number of minutes just trying to calm

them down." (2T24-15 to 18).

Because defendant lived in Piscataway, the description of

his car and license plate number was also broadcast to the

Piscataway Township Police Department. At 7:30 p.m. that

evening, Officer Frank Hackler spotted defendant's car

approximately one-eighth of a mile from his house. Officer

Hackler stopped the car and defendant and his wife exited without

incident. (2T34-11 to 12, 35-12 to 38-6). Defendant consented

to a search of his car, telling the officer that there was a gun

in the trunk. (2T38-18 to 19, 39-3 to 40-25). An operable .22

caliber rifle with an attached scope was recovered in the rear

portion of the hatchback compartment of the Mustang. (2T22-20 to

23-3, 47-13 to 21). The rifle was empty and the safety was off.

(2T4 8-15). Helen Petties1 purse was in the front passenger

compartment; inside was an operable .25 caliber semiautomatic

handgun with one live round of ammunition in the chamber and six
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more live rounds in the magazine which fit into the gun. (2T4 8-

25 to 50-7, 54-4 to 9, 54-13). No permits were ever produced for

either gun. (2T51-9 to 13).

At the Piscataway Township Police Department, defendant was

advised of and voluntarily waived his constitutional rights and

gave a tape recorded statement.3 (4T7-3 to 11-1). Defendant

admitted pulling an unloaded rifle from his car and telling Alton

Pearson, "If I wanted to kill you, I can kill you but I'm not

doing anything, I'm letting you know I just want to know

everything what's going on." (Pa9). He also admitted possessing

the handgun but claimed that he only took it out of his pocket

and placed it in his wife's purse. (PalO). Defendant did not

feel that he had made any threats and claimed to have pointed the

rifle up into the air. (PalO). He admitted, however, to stating

"If I wanted to kill you I could." (PalO).

Defendant was charged with five separate counts of

aggravated assault in the fourth degree by knowingly under

circumstances manifesting extreme indifference to the value of

human life pointing a firearm at or in the direction of Helen

Petties (count one), Catherine Pearson (count two), Cassandra

Edwards (count three), Jasmine Edwards (count four) and Alton

Pearson (count five); two counts of possession of firearms, a .22

caliber rifle and a .25 caliber automatic handgun, with the

purpose to use them unlawfully against the person of another

3 A transcript of defendant's tape recorded statement was
distributed to the jury and the tape was played in court. (4T11-
14 to 23, 12-14).
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(counts six and seven); and possession of a weapon, a .25 caliber

automatic handgun, without a permit (count eight). Defendant's

motions for judgments of acquittal on counts one, six and seven,

raised at the conclusion of the State's case-in-chief, were

denied by the trial court. (4T43-20 to 46-7).

Defendant testified on his own behalf. He admitted having

gone twice to the Pearson home on September 18, 1992, with the

express idea to confront Alton regarding his alleged affair with

defendant's wife, Helen. (4T50-19 to 52-2). Defendant claimed

that Alton denied knowing Helen. (4T55-19 to 21, 58-22 to 59-2).

According to defendant, he returned to his car while Alton,

Catherine and Helen argued with each other. Something was said

to defendant; he looked up, he claimed, to see Alton "coming

towards my car like he was coming towards me." (4T59-3 to 8).

Alton, Catherine and Helen did not appear to be armed with a

weapon. (4T74-2 to 75-12, 75-23 to 76-21).

Defendant grabbed a handgun he had placed in the console of

his car "earlier that day or that morning." (4T59-9 to 17, 60-3

to 7). Defendant obtained the gun from a neighborhood friend who

had "heard about the situation." (4T60-8 to 12, 69-19 to 20).

Defendant did not have a permit for the handgun. (4T64-24 to 65-

1, 78-24 to 79-4).

Holding the gun "to my side," defendant yelled at Alton to

get away from him. (4T59-18 to 23, 67-9 to 16). Defendant

denied pointing the gun at Alton, Catherine, Cassandra, Jasmine

or Helen. (4T68-3 to 15).
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Defendant entered his car, he claimed, but could not pull

out of his parking space without hitting someone, so he got out

of the car, opened the trunk, took out a rifle and "held it

directly in the air." (4T68-16 to 69-25, 70-17 to 20).

Defendant was "very upset" and said, "If I wanted to kill you I

can kill you," which he did not consider to be a threat. (4T7 0-

21 to 23, 80-1 to 4, 81-7 to 12, 84-1). Defendant held the rifle

in the air for a "very brief" time, then put it away. According

to defendant, he did not intend to use the rifle against any

person or property but wanted only "to talk the situation out" as

"mature adults." (4T73-5 to 19). He and Helen got back into the

car and drove to Piscataway, where defendant planned to drop

Helen off at their house before turning himself in to the police.

(4T71-2 to 6, 71-21 to 72-1).

After consideration of all of the evidence, defendant was
"i

found guilty of possession of a .22 caliber rifle with the

purpose to use it unlawfully against the person of another (count

six), possession of a .25 caliber handgun with the purpose to use

it unlawfully against the person of another (count seven) and

possession of a .25 caliber handgun without a permit (count

eight). Defendant was acquitted of aggravated assault and the

lesser included offenses of simple assault and harassment against

Helen Petties (count one), Cassandra Edwards (count three) and

Jasmine Edwards (count five). Defendant was acquitted of

aggravated assault against Catherine Pearson (count two) and

Alton Pearson (count five) but the jury could not agree on the
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lesser included offense of simple assault: eleven jurors voted to

convict; one juror voted to acquit; and the court declared hung

verdicts on counts two and five. (6T10-2 to 30-9).

Prior to sentencing, the court granted defendant's motion

for judgments of acquittal notwithstanding the guilty verdicts on

counts six and seven pursuant to R. 3:18-2 and dismissed both

counts. (7T9-1 to 11-1).
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LEGAL ARGUMENT

POINT I

AS THERE WAS NO BASIS FOR THE TRIAL
COURT'S UNWARRANTED INVASION OF THE
JURY'S FUNCTION TO DETERMINE THE
FACTS, THE DECISION TO SET ASIDE
GUILTY VERDICTS ON TWO CHARGES OF
POSSESSION OF FIREARMS FOR AN
UNLAWFUL PURPOSE (COUNTS SIX AND
SEVEN) WAS IN ERROR.

This case presents a glaring example of a trial court

impermissibly overstepping its office to assume the duties of

both the jury and the judge. In granting defendant's motion to

set aside the jury's verdicts of guilty on both charges of

possession of a firearm for an unlawful purpose (counts six and

seven), Judge Plechner disregarded the "nondelegable and

nonremovable responsibility of the jury to decide the facts...it

is the jury, and the jury alone, that determines the facts."

State v. ^ngenito, 87 N.J. 204, 211 (1981). That the trial judge

believed the jury returned inconsistent verdicts does not give

him license to unilaterally overturn valid convictions grounded

in findings of guilt beyond a reasonable doubt. Jd. at 211-212.

At trial, the jury acquitted defendant of the fourth degree

crime of knowingly under circumstances manifesting extreme

indifference to the value of human life pointing a firearm at

Helen Petties (count one), Catherine Pearson (count two),

Cassandra Edwards (count three), Jasmine Edwards (count four) and

Alton Pearson (count five), in violation of N.J.S.A. 2C:12-lb(4).

Polling the jury revealed that eleven jurors found beyond a

reasonable doubt that on September 18, 1990, defendant attempted
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