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§ 2254. State custody; remedies in Federal courts

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application for a writ of
habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on the ground that he is in
custody in violation of the Constitution or laws or treaties of the United States.

(b) (1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State
court shall not be granted unless it appears that----

(A) the applicant has exhausted the remedies available in the courts of the State; or
(B) (i) there is an absence of available State corrective process; or

(ii) circumstances exist that render such process ineffective to protect the rights of the applicant.
(2) An application for a writ of habeas corpus may be denied on the merits, notwithstanding the failure of the applicant

to exhaust the remedies available in the courts of the State.
(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped from reliance upon the

requirement unless the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State, within the
meaning of this section, if he has the right under the law of the State to raise, by any available procedure, the question
presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State court
shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim----

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented
in the State court proceeding.

(e) (1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court, a determination of a factual issue made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebutting the presumption of correctness by clear and convincing evidence.
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(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the court shall not hold
an evidentiary hearing on the claim unless the applicant shows that----

(A) the claim relies on----
(i) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was

previously unavailable; or
(ii) a factual predicate that could not have been previously discovered through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence that but for
constitutional error, no reasonable factfinder would have found the applicant guilty of the underlying offense.

(f) If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to support the State
court's determination of a factual issue made therein, the applicant, if able, shall produce that part of the record pertinent
to a determination of the sufficiency of the evidence to support such determination. If the applicant, because of indigency
or other reason is unable to produce such part of the record, then the State shall produce such part of the record and the
Federal court shall direct the State to do so by order directed to an appropriate State official. If the State cannot provide
such pertinent part of the record, then the court shall determine under the existing facts and circumstances what weight
shall be given to the State court's factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true and correct copy
of a finding, judicial opinion, or other reliable written indicia showing such a factual determination by the State court
shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substance Acts[21 USCS § 848],in all proceedings brought
under this section, and any subsequent proceedings on review, the court may appoint counsel for an applicant who is or
becomes financially unable to afford counsel, except as provided by a rule promulgated by the Supreme Court pursuant to
statutory authority. Appointment of counsel under this section shall be governed by section 3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post--conviction proceedings shall
not be a ground for relief in a proceeding arising under section 2254[28 USCS § 2254].

HISTORY:
(June 25, 1948, ch 646, § 1, 62 Stat. 967; Nov. 2, 1966, P.L. 89--711, § 2, 80 Stat. 1105; April 24, 1996, P.L. 104--132,

Title I, § 104, 110 Stat. 1218.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:
This section is declaratory of existing law as affirmed by the Supreme Court. (SeeEx parte Hawk (1944) 321 U.S. 114,

88 L.Ed. 572, 64 S.Ct. 448.)
This section was enacted as amended by the Senate with the following explanation:
"This amendment is proposed by the Judicial Conference of Senior Circuit Judges.
"It has three purposes. The first is to eliminate from the prohibition of the section applications in behalf of prisoners in

custody under authority of a State officer but whose custody has not been directed by the judgment of a State court. If the
section were applied to applications by persons detained solely under authority of a State officer it would unduly hamper
Federal courts in the protection of Federal officers prosecuted for acts committed in the course of official duty.

"The second purpose is to eliminate, as a ground of Federal jurisdiction to review by habeas corpus judgments of State
courts, the proposition that the State court has denied a prisoner a 'fair adjudication of the legality of his detention under
the Constitution and laws of the United States.' The Judicial Conference believes that this would be an undesirable ground
for Federal jurisdiction in addition to exhaustion of State remedies or lack of adequate remedy in the State courts because
it would permit proceedings in the Federal court on this ground before the petitioner had exhausted his State remedies.
This ground would, of course, always be open to a petitioner to assert in the Federal court after he had exhausted his State
remedies or if he had no adequate State remedy.

"The third purpose is to substitute detailed and specific language for the phrase 'no adequate remedy available.' That
phrase is not sufficiently specific and precise, and its meaning should, therefore be spelled out in more detail in the section
as is done by the amendment.".
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Amendments:
1966. Act Nov. 2, 1966, in the section heading, substituted "Federal" for "State"; added subsec. (a); designated existing

matter as subsecs. (b) and (c); and added subsecs. (d)--(f).
1996. Act April 24, 1996 substituted subsec. (b) for one which read: "(b) An application for a writ of habeas corpus

in behalf of a person in custody pursuant to the judgment of a State court shall not be granted unless it appears that the
applicant has exhausted the remedies available in the courts of the State, or that there is either an absence of available
State corrective process or the existence of circumstances rendering such process ineffective to protect the rights of the
prisoner."; redesignated subsecs. (d)--(f) as subsecs. (e)--(g), respectively; added subsec. (d); substituted subsec. (e) for
one which read:

"(e) In any proceeding instituted in a Federal court by an application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court, a determination after a hearing on the merits of a factual issue, made by a State
court of competent jurisdiction in a proceeding to which the applicant for the writ and the State or an officer or agent
thereof were parties, evidenced by a written finding, written opinion, or other reliable and adequate written indicia, shall
be presumed to be correct, unless the applicant shall establish or it shall otherwise appear, or the respondent shall admit----

"(1) that the merits of the factual dispute were not resolved in the State court hearing;
"(2) that the factfinding procedure employed by the State court was not adequate to afford a full and fair hearing;
"(3) that the material facts were not adequately developed at the State court hearing;
"(4) that the State court lacked jurisdiction of the subject matter or over the person of the applicant in the State court

proceeding;
"(5) that the applicant was an indigent and the State court, in deprivation of his constitutional right, failed to appoint

counsel to represent him in the State court proceeding;
"(6) that the applicant did not receive a full, fair, and adequate hearing in the State court proceeding; or
"(7) that the applicant was otherwise denied due process of law in the State court proceeding;
"(8) or unless that part of the record of the State court proceeding in which the determination of such factual issue was

made, pertinent to a determination of the sufficiency of the evidence to support such factual determination, is produced
as provided for hereinafter, and the Federal court on a consideration of such part of the record as a whole concludes that
such factual determination is not fairly supported by the record:

"And in an evidentiary hearing in the proceeding in the Federal court, when due proof of such factual determination
has been made, unless the existence of one or more of the circumstances respectively set forth in paragraphs numbered
(1) to (7), inclusive, is shown by the applicant, otherwise appears, or is admitted by the respondent, or unless the court
concludes pursuant to the provisions of paragraph numbered (8) that the record in the State court proceeding, considered
as a whole, does not fairly support such factual determination, the burden shall rest upon the applicant to establish by
convincing evidence that the factual determination by the State court was erroneous.";

and added subsecs. (h) and (i).


