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*** CURRENT THROUGH CHANGES RECEIVED DECEMBER, 2004 ***

RULES GOVERNING SECTION 2255 PROCEEDINGS

USCS Sec 2255 Proc R 4(2005)

Review Court Orders which may amend this Rule.

Rule 4. Preliminary Review

(a) Referral to a judge. The clerk must promptly forward the motion to the judge who conducted the trial and imposed
sentence or, if the judge who imposed sentence was not the trial judge, to the judge who conducted the proceedings
being challenged. If the appropriate judge is not available, the clerk must forward the motion to a judge under the court's
assignment procedure.

(b) Initial consideration by the judge. The judge who receives the motion must promptly examine it. If it plainly appears
from the motion, any attached exhibits, and the record of prior proceedings that the moving party is not entitled to relief,
the judge must dismiss the motion and direct the clerk to notify the moving party. If the motion is not dismissed, the judge
must order the United States attorney to file an answer, motion, or other response within a fixed time, or to take other
action the judge may order.

HISTORY:
(As amended Dec. 1, 2004.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Other provisions:
Notes of Advisory Committee on Rules.Rule 4 outlines the procedure for assigning the motion to a specific judge of

the district court and the options available to the judge and the government after the motion is properly filed.
The long--standing majority practice in assigning motions made pursuant to § 2255 has been for the trial judge to

determine the merits of the motion. In cases where the § 2255 motion is directed against the sentence, the merits have
traditionally been decided by the judge who imposed sentence. The reasoning for this was first noted inCarrell v United
States, 173 F2d 348, 348--349 (4th Cir 1949):

Complaint is made that the judge who tried the case passed upon the motion. Not only was there no impropriety in
this, but it is highly desirable in such cases that the motions be passed on by the judge who is familiar with the facts and
circumstances surrounding the trial, and is consequently not likely to be misled by false allegations as to what occurred.

This case, and its reasoning, has been almost unanimously endorsed by other courts dealing with the issue.
Commentators have been critical of having the motion decided by the trial judge. See Developments in the Law----

Federal Habeas Corpus,83 Harv L Rev 1038, 1206--1208 (1970).
[T]he trial judge may have become so involved with the decision that it will be difficult for him to review it objectively.

Nothing in the legislative history suggests that "court" refers to a specific judge, and the procedural advantages of section
2255 are available whether or not the trial judge presides at the hearing. *

* The theory that Congress intended the trial judge to preside at a section 2255 hearing apparently originated
in Carvell v United States, 173 F2d 348 (4th Cir 1949)(per curiam), where the panel of judges included Chief
Judge Parker of the Fourth Circuit, chairman of the Judicial Conference committee which drafted section 2255. But
the legislative history does not indicate that Congress wanted the trial judge to preside. Indeed the advantages of
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section 2255 can all be achieved if the case is heard in the sentencing district, regardless of which judge hears it.
According to the Senate committee report the purpose of the bill was to make the proceeding a part of the criminal
action so the court could resentence the applicant, or grant him a new trial. (A judge presiding over a habeas corpus
action does not have these powers.) In addition, Congress did not want the cases heard in the district of confinement
because that tended to concentrate the burden on a few districts, and made it difficult for witnesses and records to
be produced.83 Harv L Rev at 1207--1208.

The Court of Appeals for the First Circuit has held that a judge other than the trial judge should rule on the 2255 motion.
SeeHalliday v United States, 380 F2d 270 (1st Cir 1967).

There is a procedure by which the movant can have a judge other than the trial judge decide his motion in courts
adhering to the majority rule. He can file an affidavit alleging bias in order to disqualify the trial judge. And there are
circumstances in which the trial judge will, on his own, disqualify himself. See, e.g.,Webster v United States, 330 F Supp
1080 (1972).However, there has been some questioning of the effectiveness of this procedure. See Developments in the
Law----Federal Habeas Corpus,83 Harv L Rev 1038, 1206--1207 (1970).

Subdivision (a) adopts the majority rule and provides that the trial judge, or sentencing judge if different and appropriate
for the particular motion, will decide the motion made pursuant to these rules, recognizing that, under some circumstances,
he may want to disqualify himself. A movant is not without remedy if he feels this is unfair to him. He can file an affidavit
of bias. And there is the right to appellate review if the trial judge refuses to grant his motion. Because the trial judge is
thoroughly familiar with the case, there is obvious administrative advantage in giving him the first opportunity to decide
whether there are grounds for granting the motion.

Since the motion is part of the criminal action in which was entered the judgment to which it is directed, the files, records,
transcripts, and correspondence relating to that judgment are automatically available to the judge in his consideration of
the motion. He no longer need order them incorporated for that purpose.

Rule 4 has its basis in § 2255 (rather than28 USC § 2243in the corresponding habeas corpus rule) which does not
have a specific time limitation as to when the answer must be made. Also, under § 2255, the United States Attorney
for the district is the party served with the notice and a copy of the motion and required to answer (when appropriate).
Subdivision (b) continues this practice since there is no respondent involved in the motion (unlike habeas) and the United
States Attorney, as prosecutor in the case in question, is the most appropriate one to defend the judgment and oppose the
motion.

The judge has discretion to require an answer or other appropriate response from the United States Attorney. See
advisory committee note to rule 4 of the § 2254 rules.

Notes of Advisory Committee on 2004 amendments.The language of Rule 4 has been amended as part of general
restyling of the rules to make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic and no substantive change is intended.

The amended rule reflects that the response to a Section 2255 motion may be a motion to dismiss or some other response.


