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*** CURRENT THROUGH CHANGES RECEIVED DECEMBER, 2004 ***

RULES GOVERNING SECTION 2255 PROCEEDINGS

USCS Sec 2255 Proc R 1(2005)

Review Court Orders which may amend this Rule.

Rule 1. Scope

These rules govern a motion filed in a United States district court under28 U.S.C. § 2255by:

(a) a person in custody under a judgment of that court who seeks a determination that:
(1) the judgment violates the Constitution or laws of the United States;
(2) the court lacked jurisdiction to enter the judgment;
(3) the sentence exceeded the maximum allowed by law; or
(4) the judgment or sentence is otherwise subject to collateral review; and

(b) a person in custody under a judgment of a state court or another federal court, and subject to future custody under a
judgment of the district court, who seeks a determination that:

(1) future custody under a judgment of the district court would violate the Constitution or laws of the United States;
(2) the district court lacked jurisdiction to enter the judgment;
(3) the district court's sentence exceeded the maximum allowed by law; or
(4) the district court's judgment or sentence is otherwise subject to collateral review.

HISTORY:
(As amended Dec. 1, 2004.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Other provisions:
Notes of Advisory Committee on Rules.The basic scope of this postconviction remedy is prescribed by28 USC

§ 2255.Under these rules the person seeking relief from federal custody files a motion to vacate, set aside, or correct
sentence, rather than a petition for habeas corpus. This is consistent with the terminology used in section 2255 and
indicates the difference between this remedy and federal habeas for a state prisoner. Also, habeas corpus is available to
the person in federal custody if his "remedy by motion is inadequate or ineffective to test the legality of his detention."

Whereas sections 2241--2254 (dealing with federal habeas corpus for those in state custody) speak of the district court
judge "issuing the writ" as the operative remedy, section 2255 provides that, if the judge finds the movant's assertions
to be meritorious, he "shall discharge the prisoner or resentence him or grant a new trial or correct the sentence as may
appear appropriate." This is possible because a motion under § 2255 is a further step in the movant's criminal case and
not a separate civil action, as appears from the legislative history of section 2 of S 20, 80th Congress, the provisions of
which were incorporated by the same Congress in title28 USC as § 2255.In reporting S 20 favorably the Senate Judiciary
Committee said (Sen Rep 1526, 80th Cong 2d Sess, p 2):

The two main advantages of such motion remedy over the present habeas corpus are as follows:
First, habeas corpus is a separate civil action and not a further step in the criminal case in which petitioner is sentenced

(Ex parte Tom Tong, 108 US 556, 559 (1883)).It is not a determination of guilt or innocence of the charge upon which
petitioner was sentenced. Where a prisoner sustains his right to discharge in habeas corpus, it is usually because some
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right such as lack of counsel----has been denied which reflects no determination of his guilt or innocence but affects solely
the fairness of his earlier criminal trial. Even under the broad power in the statute "to dispose of the party as law and
justice require"(28 USCA, sec 461),the court or judge is by no means in the same advantageous position in habeas corpus
to do justice as would be so if the matter were determined in the criminal proceeding (see Medley, petitioner,134 US 160,
174 (1890)).For instance, the judge (by habeas corpus) cannot grant a new trial in the criminal case. Since the motion
remedy is in the criminal proceeding, this section 2 affords the opportunity and expressly gives the broad powers to set
aside the judgment and to "discharge the prisoner or resentence him or grant a new trial or correct the sentence as may
appear appropriate.".

The fact that a motion under § 2255 is a further step in the movant's criminal case rather than a separate civil action
has significance at several points in these rules. See, e.g., advisory committee note to rule 3 (re no filing fee), advisory
committee note to rule 4 (re availability of files, etc., relating to the judgment), advisory committee note to rule 6 (re
availability of discovery under criminal procedure rules), advisory committee note to rule 11 (re no extension of time
for appeal), and advisory committee note to rule 12 (re applicability of federal criminal rules). However, the fact that
Congress has characterized the motion as a further step in the criminal proceedings doesnot mean that proceedings upon
such a motion are of necessity governed by the legal principles which are applicable at a criminal trial regarding such
matters as counsel, presence, confrontation, self--incrimination, and burden of proof.

The challenge of decisions such as the revocation of probation or parole are not appropriately dealt with under28 USC
§ 2255,which is a continuation of the original criminal action. Other remedies, such as habeas corpus, are available in
such situations.

Although rule 1 indicates that these rules apply to a motion for a determination that the judgment was imposed "in
violation of the . . . laws of the United States," the language of28 USC § 2255,it is not the intent of these rules to define
or limit what is encompassed within that phrase. SeeDavis v United States, 417 US 333 (1974),holding that it is not
true "that every asserted error of law can be raised on a § 2255 motion," and that the appropriate inquiry is "whether the
claimed error of law was 'a fundamental defect which inherently results in a complete miscarriage of justice,' and whether
'[i]t . . . present[s] exceptional circumstances where the need for the remedy afforded by the writ of habeas corpus is
apparent.' "

For a discussion of the "custody" requirement and the intended limited scope of this remedy, see advisory committee
note to § 2254 rule 1.

Notes of Advisory Committee on 2004 amendments.The language of Rule 1 has been amended as part of general
restyling of the rules to make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic and no substantive change is intended.


