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RULES GOVERNING SECTION 2254 CASES

USCS Sec 2254 Cases R 9(2005)

Review Court Orders which may amend this Rule.

Rule 9. Second or Successive Petitions

Before presenting a second or successive petition, the petitioner must obtain an order from the appropriate court of appeals
authorizing the district court to consider the petition as required by28 U.S.C. § 2244(b)(3)and (4).

HISTORY:
(As amended Sept. 28, 1976, P.L. 94--426, § 2(7), (8), 90 Stat. 1335.)
(As amended Dec. 1, 2004.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:
1976. Act Sept. 28, 1976, in subdiv. (a), deleted "If the petition is filed more than five years after the judgment of

conviction, there shall be a presumption, rebuttable by the petitioner, that there is prejudice to the state. When a petition
challenges the validity of an action, such as revocation of probation or parole, which occurs after judgment of conviction,
the five--year period as to that action shall start to run at the time the order in the challenged action took place." after "the
state occurred."; and, in subdiv. (b), substituted "constituted an abuse of the writ" for "is not excusable".

Other provisions:
Notes of Advisory Committee on Rules.This rule is intended to minimize abuse of the writ of habeas corpus by

limiting the right to assert stale claims and to file multiple petitions. Subdivision (a) deals with the delayed petition.
Subdivision (b) deals with the second or successive petition.

Subdivision (a) provides that a petition attacking the judgment of a state court may be dismissed on the grounds of delay
if the petitioner knew or should have known of the existence of the grounds he is presently asserting in the petition and
the delay has resulted in the state being prejudiced in its ability to respond to the petition. If the delay is more than five
years after the judgment of conviction, prejudice is presumed, although this presumption is rebuttable by the petitioner.
Otherwise, the state has the burden of showing such prejudice.

The assertion of stale claims is a problem which is not likely to decrease in frequency. Following the decisions in
Jones v Cunningham, 371 US 236 (1963),andBenson v California, 328 F2d 159 (9th Cir 1964),the concept of custody
expanded greatly, lengthening the time period during which a habeas corpus petition may be filed. The petitioner who is
not unconditionally discharged may be on parole or probation for many years. He may at some date, perhaps ten or fifteen
years after conviction, decide to challenge the state court judgment. The grounds most often troublesome to the courts are
ineffective counsel, denial of right of appeal, plea of guilty unlawfully induced, use of a coerced confession, and illegally
constituted jury. The latter four grounds are often interlocked with the allegation of ineffective counsel. When they are
asserted after the passage of many years, both the attorney for the defendant and the state have difficulty in ascertaining
what the facts are. It often develops that the defense attorney has little or no recollection as to what took place and that
many of the participants in the trial are dead or their whereabouts unknown. The court reporter's notes may have been lost
or destroyed, thus eliminating any exact record of what transpired. If the case was decided on a guilty plea, even if the
record is intact, it may not be satisfactorily reveal the extent of the defense attorney's efforts in behalf of the petitioner. As
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a consequence, there is obvious difficulty in investigating petitioner's allegations.
In McMann v Richardson, 397 US 759 (1970),the court made reference to the issue of the stale claim:
What is at stake in this phase of the case is not the integrity of the state convictions obtained on guilty pleas,but whether,

years later,defendants must be permitted to withdraw their pleas, which were perfectly valid when made, and be given
another choice between admitting their guilt and putting theState to its proof. [Emphasis added.] 397 US at 773.

The court refused to allow this, intimating its dislike of collateral attacks on sentences long since imposed which disrupt
the state's interest in finality of convictions which were constitutionally valid when obtained.

Subdivision (a) is not a statute of limitations. Rather, the limitation is based on the equitable doctrine of laches. "Laches
is such delay in enforcing one's rights as works disadvantage to another." 30A CJS Equity § 112, p. 19. Also, the language
of the subdivision, "a petitionmaybe dismissed" [emphasis added], is permissive rather than mandatory. This clearly
allows the court which is considering the petition to use discretion in assessing the equities of the particular situation.

The interest of both the petitioner and the government can best be served if claims are raised while the evidence is
still fresh. The American Bar Association has recognized the interest of the state in protecting itself against stale claims
by limiting the right to raise such claims after completion of service of a sentence imposed pursuant to a challenged
judgment. See ABA Standards Relating to Post--Conviction Remedies § 2.4(c), p. 45 (Approved Draft, 1968). Subdivision
(a) is not limited to those who have completed their sentence. Its reach is broader, extending to all instances where delay
by the petitioner has prejudiced the state, subject to the qualifications and conditions contained in the subdivision.

The use of a flexible rule analogous to laches to bar the assertion of stale claims is suggested in ABA Standards Relating
to Post--Conviction Remedies § 2.4, commentary at 48 (Approved Draft, 1968). Additionally, inFay v Noia, 372 US 391
(1963),the Supreme Court noted:

Furthermore, habeas corpus has traditionally been regarded as governed by equitable principles.United States ex rel
Smith v Baldi, 344 US 561, 573(dissenting opinion). Among them is the principle that a suitor's conduct in relation to the
matter at hand may disentitle him to the relief he seeks.372 US at 433.

Finally, the doctrine of laches has been applied with reference to another postconviction remedy, the writ of coram
nobis. See 24 CJS Criminal Law § 1606(25), p 779.

The standard used for determining if the petitioner shall be barred from asserting his claim is consistent with that used
in laches provisions generally. The petitioner is held to a standard of reasonable diligence. Any inference or presumption
arising by reason of the failure to attack collaterally a conviction may be disregarded where (1) there has been a change
of law or fact (new evidence) or (2) where the court, in the interest of justice, feels that the collateral attack should be
entertained and the prisoner makes a proper showing as to why he has not asserted a particular ground for relief.

Subdivision (a) establishes the presumption that the passage of more than five years from the time of the judgment of
conviction to the time of filing a habeas petition is prejudicial to the state. "Presumption" has the meaning given it by
Fed R Evid 301. The prisoner has "the burden of going forward with evidence to rebut or meet the presumption" that the
state has not been prejudiced by the passage of a substantial period of time. This does not impose too heavy a burden on
the petitioner. He usually knows what persons are important to the issue of whether the state has been prejudiced. Rule
6 can be used by the court to allow petitioner liberal discovery to learn whether witnesses have died or whether other
circumstances prejudicial to the state have occurred. Even if the petitioner should fail to overcome the presumption of
prejudice to the state, he is not automatically barred from asserting his claim. As discussed previously, he may proceed if
he neither knew nor, by the exercise of reasonable diligence, could have known of the grounds for relief.

The presumption of prejudice does not come into play if the time lag is not more than five years.
The time limitation should have a positive effect in encouraging petitioners who have knowledge of it to assert all

their claims as soon after conviction as possible. The implementation of this rule can be substantially furthered by the
development of greater legal resources for prisoners. See ABA Standards Relating to Post--Conviction Remedies § 3.1, pp
49--50 (Approved Draft, 1968).

Subdivision (a) does not constitute an abridgement or modification of a substantive right under28 USC § 2072.There
are safeguards for the hardship case. The rule provides a flexible standard for determining when a petition will be barred.

Subdivision (b) deals with the problem of successive habeas petitions. It provides that the judge may dismiss a second
or successive petition (1) if it fails to allege new or different grounds for relief or (2) if new or different grounds for relief
are alleged and the judge finds the failure of the petitioner to assert those grounds in a prior petition is inexcusable.

In Sanders v United States, 373 US 1 (1963),the court, in dealing with the problem of successive applications, stated:
Controlling weightmaybe given to denial of a prior application for federal habeas corpus or § 2255 relief only if (1) the

same ground presented in the subsequent application was determined adversely to the applicant on the prior application,
(2) the prior determination was on the merits, and (3) the ends of justice would not be served by reaching the merits of the
subsequent application. [Emphasis added.]373 US at 15.



Page 3
USCS Sec 2254 Cases R 9

The requirement is that the prior determination of the same ground has been on the merits. This requirement is in28
USC § 2244(b) and has been reiterated in many cases since Sanders. SeeGains v Allgood, 391 F2d 692 (5th Cir 1968);
Hutchinson v Craven, 415 F2d 278 (9th Cir 1969); Brown v Peyton, 435 F2d 1352 (4th Cir 1970).

With reference to a successive application asserting a new ground or one not previously decided on the merits, the court
in Sanders noted:

In either case, full consideration of the merits of the new application can be avoided only if there has been an abuse of
the writ . . . and this the Government has the burden of pleading. . . .

Thus, for example, if a prisoner deliberately withholds one of two grounds for federal collateral relief at the time of
filing his first application, . . . he may be deemed to have waived his right to a hearing on a second application presenting
the withheld ground.373 US at 17--18.

Subdivision (b) has incorporated this principle and requires that the judge find petitioner's failure to have asserted the
new grounds in the prior petition to be inexcusable.

Sanders, 18 USC § 2244, and subdivision (b) make it clear that the court has discretion to entertain a successive
application.

The burden is on the government to plead abuse of the writ. SeeSanders v United States, 373 US 1, 10 (1963); Dixon v
Jacobs, 427 F2d 589, 596 (DC Cir 1970);cf. Johnson v Copinger, 420 F2d 395 (4th Cir 1969).Once the government has
done this, the petitioner has the burden of proving that he has not abused the writ. InPrice v Johnston, 334 US 266, 292
(1948),the court said:

[I]f the Government chooses . . . to claim that the prisoner has abused the writ of habeas corpus, it rests with the
Government to make that claim with clarity and particularity in its return to the order to show cause. That is not an
intolerable burden. The Government is usually well acquainted with the facts that are necessary to make such a claim.
Once a particular abuse has been alleged, the prisoner has the burden of answering that allegation and of proving that he
has not abused the writ.

Subdivision (b) is consistent with the important and well established purpose of habeas corpus. It does not eliminate a
remedy to which the petitioner is rightfully entitled. However, in Sanders, the court pointed out:

Nothing in the traditions of habeas corpus requires the federal courts to tolerate needless piecemeal litigation, or to
entertain collateral proceedings whose only purpose is to vex, harass, or delay.373 US at 18.

There are instances in which petitioner's failure to assert a ground in a prior petition is excusable. A retroactive change
in the law and newly discovered evidence are examples. In rare instances, the court may feel a need to entertain a petition
alleging grounds that have already been decided on the merits.Sanders, 373 US at 1, 16.However, abusive use of the writ
should be discouraged, and instances of abuse are frequent enough to require a means of dealing with them. For example,
a successive application, already decided on the merits, may be submitted in the hope of getting before a different judge
in multijudge courts. A known ground may be deliberately withheld in the hope of getting two or more hearings or in the
hope that delay will result in witnesses and records being lost. There are instances in which a petitioner will have three
or four petitions pending at the same time in the same court. There are many hundreds of cases where the application is
at least the second one by the petitioner. This subdivision is aimed at screening out the abusive petitions from this large
volume, so that the more meritorious petitions can get quicker and fuller consideration.

The form petition, supplied in accordance with rule 2(c), encourages the petitioner to raise all of his available grounds
in one petition. It sets out the most common grounds asserted so that these may be brought to his attention.

Some commentators contend that the problem of abuse of the writ of habeas corpus is greatly overstated:
Most prisoners, of course, are interested in being released as soon as possible; only rarely will one inexcusably neglect

to raise all available issues in his first federal application. The purpose of the "abuse" bar is apparently to deter repetitious
applications from those few bored or vindictive prisoners . . . .83 Harv L Rev at 1153--1154.

See also ABA Standards Relating to Post--Conviction Remedies § 6.2, commentary at 92 (Approved Draft, 1968), which
states: "The occasional, highly litigious prisoner stands out as the rarest exception." While no recent systematic study of
repetitious applications exists, there is no reason to believe that the problem has decreased in significance in relation to
the total number of § 2254 petitions filed. That number has increased from 584 in 1949 to 12,088 in 1971. See Director
of the Administrative Office of the United States Courts, Annual Report, table 16 (1971). It is appropriate that action be
taken by rule to allow the courts to deal with this problem, whatever its specific magnitude. The bar set up by subdivision
(b) is not one of rigid application, but rather is within the discretion of the courts on a case--by--case basis.

If it appears to the court after examining the petition and answer (where appropriate) that there is a high probability that
the petition will be barred under either subdivision of rule 9, the court ought to afford petitioner an opportunity to explain
his apparent abuse. One way of doing this is by the use of the form annexed hereto. The use of a form will ensure a full
airing of the issue so that the court is in a better position to decide whether the petition should be barred. This conforms
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with Johnson v Copinger, 420 F2d 395 (4th Cir 1969),where the court stated:
[T]he petitioner is obligated to present facts demonstrating that his earlier failure to raise his claims is excusable and

does not amount to an abuse of the writ. However, it is inherent in this obligation placed upon the petitioner that he must
be given an opportunity to make his explanation, if he has one. If he is not afforded such an opportunity, the requirement
that he satisfy the court that he has not abused the writ is meaningless. Nor do we think that a procedure which allows the
imposition of a forfeiture for abuse of the writ, without allowing the petitioner an opportunity to be heard on the issue,
comports with the minimum requirements of fairness.420 F2d at 399.

Use of the recommended form will contribute to an orderly handling of habeas petitions and will contribute to the
ability of the court to distinguish the excusable from the inexcusable delay or failure to assert a ground for relief in a prior
petition.

Notes of Advisory Committee on 2004 amendments.The language of Rule 9 has been amended as part of general
restyling of the rules to make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic and no substantive change is intended, except as noted below.

First, current Rule 9(a) has been deleted as unnecessary in light of the applicable one--year statute of limitations for §
2254 petitions, added as part of the Antiterrorism and Effective Death Penalty Act of 1996,28 U.S.C. § 2244(d).

Second, current Rule 9(b), now Rule 9, has been changed to also reflect provisions in the Antiterrorism and Effective
Death Penalty Act of 1996,28 U.S.C. § 2244(b)(3) and (4), which now require a petitioner to obtain approval from the
appropriate court of appeals before filing a second or successive petition.

Finally, the title of Rule 9 has been changed to reflect the fact that the only topic now addressed in the rules is that of
second or successive petitions.


