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RULES GOVERNING SECTION 2254 CASES

USCS Sec 2254 Cases R 2(2005)

Review Court Orders which may amend this Rule.

Rule 2. The Petition

(a) Current custody; naming the respondent. If the petitioner is currently in custody under a state--court judgment, the
petition must name as respondent the state officer who has custody.

(b) Future custody; naming the respondents and specifying the judgment. If the petitioner is not yet in custody------but may
be subject to future custody------under the state--court judgment being contested, the petition must name as respondents both
the officer who has current custody and the attorney general of the state where the judgment was entered. The petition
must ask for relief from the state--court judgment being contested.

(c) Form. The petition must:
(1) specify all the grounds for relief available to the petitioner;
(2) state the facts supporting each ground;
(3) state the relief requested;
(4) be printed, typewritten, or legibly handwritten; and
(5) be signed under penalty of perjury by the petitioner or by a person authorized to sign it for the petitioner under28

U.S.C. § 2242.

(d) Standard form. The petition must substantially follow either the form appended to these rules or a form prescribed by
a local district--court rule. The clerk must make forms available to petitioners without charge.

(e) Separate petitions for judgments of separate courts. A petitioner who seeks relief from judgments of more than one
state court must file a separate petition covering the judgment or judgments of each court.

HISTORY:
(As amended Sept. 28, 1976, P.L. 94--426, § 2(1), (2), 90 Stat. 1334; eff. Aug. 1, 1982.)
(As amended Dec. 1, 2004.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:
1976. Act Sept. 28, 1976, in subdiv. (c), added "substantially" and deleted "The petition shall follow the prescribed

form." after "upon their request."; and substituted subdiv. (e) for one which read:
"(e) Return of insufficient petition. If a petition received by the clerk of the district court does not comply with the

requirements of rule 2 or rule 3, it may be returned by the clerk to the petitioner with a statement of the reason for its
return, and it shall be returned if the clerk is so directed by a judge of the court. The clerk shall retain a copy of the
petition.".

Other provisions:
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Notes of Advisory Committee on Rules.Rule 2 describes the requirements of the actual petition, including matters
relating to its form, contents, scope, and sufficiency. The rule provides more specific guidance for a petitioner and the
court than28 U.S.C. § 2242,after which it is patterned.

Subdivision (a) provides that an applicant challenging a state judgment, pursuant to which he is presently in custody,
must make his application in the form of a petition for a writ of habeas corpus. It also requires that the state officer
having custody of the applicant be named as respondent. This is consistent with28 U.S.C. § 2242,which says in part,
[Application for a writ of habeas corpus] shall allege . . . the name of the person who has custody over [the applicant]
. . . ." The proper person to be served in the usual case is either the warden of the institution in which the petitioner is
incarcerated (Sanders v Bennett, 148 F2d 19 (D.C. Cir. 1945))or the chief officer in charge of state penal institutions.

Subdivision (b) prescribes the procedure to be used for a petition challenging a judgment under which the petitioner will
be subject to custody in the future. In this event the relief sought will usually not be release from present custody, but rather
for a declaration that the judgment being attacked is invalid. Subdivision (b) thus provides for a prayer for "appropriate
relief." It is also provided that the attorney general of the state of the judgment as well as the state officer having actual
custody of the petitioner shall be named as respondents. This is appropriate because no one will have custody of the
petitioner in the state of the judgment being attacked, and the habeas corpus action will usually be defended by the
attorney general. The attorney general is in the best position to inform the court as to who the proper party respondent is.
If it is not the attorney general, he can move for a substitution of party.

Since the concept of "custody" requisite to the consideration of a petition for habeas corpus has been enlarged
significantly in recent years, it may be worthwhile to spell out the various situations which might arise and who should be
named as respondent(s) for each situation.

(1) The applicant is in jail, prison, or other actual physical restraint due to the state action he is attacking. The named
respondent shall be the state officer who has official custody of the petitioner (for example, the warden of the prison).

(2) The applicant is on probation or parole due to the state judgment he is attacking. The named respondents shall be
the particular probation or parole officer responsible for supervising the applicant, and the official in charge of the parole
or probation agency, or the state correctional agency, as appropriate.

(3) The applicant is in custody in any other manner differing from (1) and (2) above due to the effects of the state action
he seeks relief from. The named respondent should be the attorney general of the state wherein such action was taken.

(4) The applicant is in jail, prison, or other actual physical restraint but is attacking a state action which will cause him
to be kept in custody in the future rather than the government action under which he is presently confined. The named
respondents shall be the state or federal officer who has official custody of him at the time the petition is filed and the
attorney general of the state whose action subjects the petitioner to future custody.

(5) The applicant is in custody, although not physically restrained, and is attacking a state action which will result in
his future custody rather than the government action out of which his present custody arises. The named respondent(s)
shall be the attorney general of the state whose action subjects the petitioner to future custody, as well as the government
officer who has present official custody of the petitioner if there is such an officer and his identity is ascertainable.

In any of the above situations the judge may require or allow the petitioner to join an additional or different party as a
respondent if to do so would serve the ends of justice.

As seen in rule 1 and paragraphs (4) and (5) above, these rules contemplate that a petitioner currently in federal custody
will be permitted to apply for habeas relief from a state restraint which is to go into effect in the future. There has been
disagreement in the courts as to whether they have jurisdiction of the habeas application under these circumstances
(comparePiper v United States, 306 F Supp 1259 (D Conn 1969),with United States ex rel. Meadows v New York,
426 F2d 1176 (2d Cir. 1970),cert denied,401 US 941 (1971)).This rule seeks to make clear that they do have such
jurisdiction.

Subdivision (c) provides that unless a district court requires otherwise by local rule, the petition must be in the form
annexed to these rules. Having a standard prescribed form has several advantages. In the past, petitions have frequently
contained mere conclusions of law, unsupported by any facts. Since it is the relationship of the facts to the claim asserted
that is important, these petitions were obviously deficient. In addition, lengthy and often illegible petitions, arranged
in no logical order, were submitted to judges who have had to spend hours deciphering them. For example, inPassic v
Michigan, 98 F Supp 1015, 1016 (E.D. Mich. 1951),the court dismissed a petition for habeas corpus, describing it as
"two thousand pages of irrational, prolix and redundant pleadings . . . ."

Administrative convenience, of benefit to both the court and the petitioner, results from the use of a prescribed form.
Judge Hubert L. Will briefly described the experience with the use of a standard form in the Northern District of Illinois:

Our own experience, though somewhat limited, has been quite satisfactory. . . .
In addition, [petitions] almost always contain the necessary basic information . . . . Very rarely do we get the kind of
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hybrid federal--state habeas corpus petition with civil rights allegations thrown in which were not uncommon in the past. .
. . [W]hen a real constitutional issue is raised it is quickly apparent . . . .33 FRD 363, 384.

Approximately 65 to 70% of all districts have adopted forms or local rules which require answers to essentially the same
questions as contained in the standard form annexed to these rules. All courts using forms have indicated the petitions are
time--saving and more legible. The form is particularly helpful in getting information about whether there has been an
exhaustion of state remedies or, at least, where that information can be obtained.

The requirement of a standard form benefits the petitioner as well. His assertions are more readily apparent, and a
meritorious claim is more likely to be properly raised and supported. The inclusion in the form of the ten most frequently
raised grounds in habeas corpus petitions is intended to encourage the applicant to raise all his asserted grounds in one
petition. It may better enable him to recognize if an issue he seeks to raise is cognizable under habeas corpus and hopefully
inform him of those issues as to which he must first exhaust his state remedies.

Some commentators have suggested that the use of forms is of little help because the questions usually are too general,
amounting to little more than a restatement of the statute. They contend the blanks permit a prisoner to fill in the same
ambiguous answers he would have offered without the aid of a form. See Comment, Developments in the Law----Federal
Habeas Corpus,83 Harv L Rev 1038, 1177--1178 (1970).Certainly, as long as the statute requires factual pleading, the
adequacy of a petition will continue to be affected largely by the petitioner's intelligence and the legal advice available to
him. On balance, however, the use of forms has contributed enough to warrant mandating their use.

Giving the petitioner a list of often--raised grounds may, it is said, encourage perjury. See Comment, Developments
in the Law----Federal Habeas Corpus,83 Harv L Rev 1038, 1178 (1970).Most inmates are aware of, or have access to,
some common constitutional grounds for relief. Thus, the risk of perjury is not likely to be substantially increased and
the benefit of the list for some inmates seems sufficient to outweigh any slight risk that perjury will increase. There is a
penalty for perjury, and this would seem the most appropriate way to try to discourage it.

Legal assistance is increasingly available to inmates either through paraprofessional programs involving law students
or special programs staffed by members of the bar. See Jacob and Sharma, Justice After Trial: Prisoners' Need for Legal
Services in the Criminal--Correctional Process,18 Kan L Rev 493 (1970).In these situations, the prescribed form can be
filled out more competently, and it does serve to ensure a degree of uniformity in the manner in which habeas corpus
claims are presented.

Subdivision (c) directs the clerk of the district court to make available to applicants upon request, without charge, blank
petitions in the prescribed form.

Subdivision (c) also requires that all available grounds for relief be presented in the petition, including those grounds
of which, by the exercise of reasonable diligence, the petitioner should be aware. This is reinforced by rule 9(b), which
allows dismissal of a second petition which fails to allege new grounds or, if new grounds are alleged, the judge finds an
inexcusable failure to assert the ground in the prior petition.

Both subdivision (c) and the annexed form require a legibly handwritten or typewritten petition. As required by28
U.S.C. § 2242,the petition must be signed and sworn to by the petitioner (or someone acting in his behalf).

Subdivision (d) provides that a single petition may assert a claim only against the judgment or judgments of a single
state court (i.e., a court of the same county or judicial district or circuit). This permits, but does not require, an attack in a
single petition on judgments based upon separate indictments or on separate counts even though sentences were imposed
on separate days by the same court. A claim against a judgment of a court of a different political subdivision must be
raised by means of a separate petition.

Subdivision (e) allows the clerk to return an insufficient petition to the petitioner, and it must be returned if the clerk is
so directed by a judge of the court. Any failure to comply with the requirements of rule 2 or 3 is grounds for insufficiency.
In situations where there may be arguable noncompliance with another rule, such as rule 9, the judge, not the clerk,
must make the decision. If the petition is returned it must be accompanied by a statement of the reason for its return. No
petitioner should be left to speculate as to why or in what manner his petition failed to conform to these rules.

Subdivision (e) also provides that the clerk shall retain one copy of the insufficient petition. If the prisoner files another
petition, the clerk will be in a better position to determine the sufficiency of the new petition. If the new petition is
insufficient, comparison with the prior petition may indicate whether the prisoner has failed to understand the clerk's prior
explanation for its insufficiency, so that the clerk can make another, hopefully successful, attempt at transmitting this
information to the petitioner. If the petitioner insists that the original petition was in compliance with the rules, a copy of
the original petition is available for the consideration of the judge. It is probably better practice to make a photocopy of a
petition which can be corrected by the petitioner, thus saving the petitioner the task of completing an additional copy.

Notes of Advisory Committee on Aug. 1, 1982 amendments.Rule 2(c). The amendment takes into account28
U.S.C. § 1746,enacted after adoption of the § 2254 rules. Section 1746 provides that in lieu of an affidavit an unsworn
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statement may be given under penalty of perjury in substantially the following form if executed within the United States,
its territories, possessions or commonwealths: "I declare (or certify, verify, or state) under penalty of perjury that the
foregoing is true and correct. Executed on (date). (Signature)." The statute is "intended to encompass prisoner litigation,"
and the statutory alternative is especially appropriate in such cases because a notary might not be readily available.Carter
v. Clark, 616 F.2d 228 (5th Cir. 1980).The § 2254 forms have been revised accordingly.

Notes of Advisory Committee on 2004 amendments.The language of Rule 2 has been amended as part of general
restyling of the rules to make them more easily understood and to make style and terminology consistent throughout the
rules. These changes are intended to be stylistic and no substantive change is intended, except as described below.

Revised Rule 2(c)(5) has been amended by removing the requirement that the petition be signed personally by the
petitioner. As reflected in28 U.S.C. § 2242,an application for habeas corpus relief may be filed by the person who is
seeking relief, or by someone acting on behalf of that person.See, e.g., Whitmore v. Arkansas, 495 U.S. 149 (1990)
(discussion of requisites for "next friend" standing in petition for habeas corpus). Thus, under the, amended rule the
petition may be signed by petitioner personally or by someone acting on behalf of the petitioner, assuming that the person
is authorized to do so, for example, an attorney for the petitioner. The Committee envisions that the courts will apply
third--party, or "next--friend," standing analysis in deciding whether the signer was actually authorized to sign the petition
on behalf of the petitioner.

The language in new Rule 2(d) has been changed to reflect that a petitioner must substantially follow the standard form,
which is appended to the rules, or a form provided by the court. The current rule, Rule 2(c), seems to indicate a preference
for the standard "national" form. Under the amended rule, there is no stated preference. The Committee understood that
current practice in some courts is that if the petitioner first files a petition using the national form, the courts may then ask
the petitioner to supplement it with the local form.

Current Rule 2(e), which provided for returning an insufficient petition, has been deleted. The Committee believed that
the approach inFederal Rule of Civil Procedure 5(e)was more appropriate for dealing with petitions that do not conform
to the form requirements of the rule. That Rule provides that the clerk may not refuse to accept a filing solely for the
reason that it fails to comply with these rules or local rules. Before the adoption of a one--year statute of limitations in
the Antiterrorism and Effective Death Penalty Act of 1996, 110 Stat. 1214, the petitioner suffered no penalty, other than
delay, if the petition was deemed insufficient. Now that a one--year statute of limitations applies to petitions filed under §
2254,see 28 U.S.C. § 2244(d)(1), the court's dismissal of a petition because it is not in proper form may pose a significant
penalty for a petitioner, who may not be able to file another petition within the one--year limitations period. Now, under
revised Rule 3(b), the clerk is required to file a petition, even though it may otherwise fail to comply with the provisions
in revised Rule 2(c). The Committee believed that the better procedure was to accept the defective petition and require
the petitioner to submit a corrected petition that conforms to Rule 2(c).


